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Abbreviations:

BiH - Bosnia and Herzegovina
EU - European Union

ZoSPIl - Law on Freedom of Access to Information at the
Level of Bosnia and Herzegovina Institutions (Zakon o slobodi
pristupa informacijama hna nivou Institucija Bosnhe |
Hercegovine)

European Court - European Court of Human Rights



INTRODUCTION

The Analysis of Certain Provisions of the Law on Freedom
of Access to Information at the Level of Bosnia and
Herzegovina Institutions is an analysis of certain parts of the
Law on Freedom of Access to Information at the Level of
Bosnia and Herzegovina Institutions (hereinafter: ZoSPI) that
refer to restrictions on access to information and the
resolution of complaints in second instance procedure.

The specified parts of the Law have been selected
because they could be problematic in practice. If the
interpretation of restrictions is based on grounds that are not
founded on human rights standards, this could lead to the
prevention of obtaining information within the legal system
of Bosnia and Herzegovina (hereinafter: BiH) in the coming
period. Meanwhile, in the appeals process, the problem lies in
the questionable independence of the body that is supposed
to decide on appeals.

The analysis was conducted by comparing the provisions
of ZoSPIl enacted in 2023, with relevant legal and
constitutional provisions in BiH and its entities, as well as with
international instruments and standards for the protection of
human rights, specifically freedom of expression and the
right to access information, particularly in the practice of the
European Court of Human Rights in Strasbourg (hereinafter:
the European Court).

The right to access information is the right of citizens to
request and obtain information from public authorities. It
implies that everyone should have the right to access
information from public authorities in accordance with the
principle of maximum transparency, with only a narrow,
clearly defined set of exceptions that are proportionate to the



interest justifying them, such as security or data privacy
reasons. The right to access information is crucial for
accountability, government oversight, and the fight against
corruption, and it is of particular importance for journalists
and the media. International standards, such as those of the
United Nations, the European Union, and the Council of
Europe, protect the right to access information as part of the
right to freedom of expression.

In BiH, there are three main laws on freedom of access to
information at the entity and state levels, which regulate the
right to access information and their reuse. There are also
specific regulations governing access to certain information,
such as environmental laws at the entity level and in the
Brcko District of BiH, which more specifically regulate access
to environmental information.

The new ZoSPI was enacted in 2023, replacing the
previous law. This Law allows access to documents of BiH
government institutions, legal entities established by BiH
institutions, and independent BIiH bodies, with certain
exceptions that will be discussed further in the text. Although
there was enough time to develop a high-quality legal
solution based on the highest standards of transparency and
human rights, as well as the needs of society in BiH, the
adoption of the new Law was accompanied by strong
objections from civil society organizations and the media,
whose comments, suggestions, objections, and criticisms of
certain provisions were ignored. Despite the objections and
criticisms, the Law was enacted and, as such, is mandatory for
implementation by public authorities, while citizens can use
it to obtain information from the authorities.



1. PROACTIVITY, REQUESTS AND
ISSUE OF RESTRICTIONS

Information held by BiH institutions is generally public
unless there is a legally justified exception. According to
ZoSPI, information is available through proactive publication
or by submitting a request for free access..

Proactive publication refers to the continuous, self-
initiated release of certain information on the institutions’
websites in an open format.

The obligation for proactive publication includes
information about the institutions, their organization, work,
decisions and documents, decision-making processes, public
participation opportunities, funding, public procurements,
competitions, services, etc. Although there is a list of
information for publishing, institutions should also release
other information relevant to their work, organization,
decision-making, and financing. Institutions must also inform
the public about meetings, agendas, and opportunities to
observe their activities.

In addition to timely publishing information about their
work in an appropriate and accessible manner, BiH
institutions are required to provide access to information by
giving information to the user who submitted a request.
However, ZoSPI also prescribes certain restrictions on access
to information, allowing BiH institutions to restrict access to
data or not provide the requested data.

ZoSPI stipulates that BiH institutions are not obliged to
provide direct insight into their work in matters where public
exclusion is required by law or if the /information is subject to
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legal access restrictions. A request for access to information
does not include giving opinions, explanations, or
instructions related to exercising a right or fulfilling an
obligation, producing an analysis, interpreting a regulation, or
creating new information.

Restrictions on access to data under ZoSPI can be
categorized into three main areas according to the matters
they refer to:

- Privacy and protection of personal data
- Special interests and
— Other restrictions.

An important provision in the new ZoSPIl is that BiH
institutions can publish the requested information,
regardless of the established exception prescribed by
ZoSPlI, if it is justified by the public interest and take into
account any benefit and any damage that may result from it.

In deciding whether the publication of information is
justified by the public interest, the BiH institutions consider
circumstances such as, but not limited to: any non-
compliance with legal obligations, the existence of any
offense, judicial errors, abuse of power or negligence in the
performance of an official function, unauthorized use of
public funds or danger to the health or safety of an individual,
the public or the environment.

1.1. Privacy and Protection of Personal Data

Access to information can be restricted to protect the
privacy of individuals, and the personal data of users and
third parties, in accordance with the law governing the
protection of personal data. This restriction does not apply to
information about the names of employees, senior officials,



and other persons involved in public affairs, their salaries,
other income paid from budget funds, expenses related to
their public activities, conflicts of interest, and their
qualifications. The list of information not subject to this
restriction partially follows the practice of courts in BiH,
where there have been cases denying access to information
such as the salary of a public company director.

The new law provides more detailed limitations on
access to information related to privacy compared to the
previous law. When applying restrictions related to the
protection of individuals' privacy, public documents may
contain personal or private information that is protected,
such as certain criminal records or medical files. Generally,
there are situations where privacy interests in specific cases
may take precedence over the interest in making the
information in a document available.

In the case of restrictions related to the protection of
personal data of users and third parties, these must be
viewed in accordance with the provisions of the law
governing personal data protection (currently the Law on
Personal Data Protection), with particular importance given
to distinguishing special categories of personal data and
assessing in which cases information about them can or
cannot be provided.

The current practice of domestic bodies related to the
protection of individuals’ privacy already exists, but it should
be noted that when applying the provisions of ZoSPI, the
standards of the European Court are binding for authorities in
BiH, and the Convention for the Protection of Human Rights
and Fundamental Freedoms takes precedence over
domestic laws and applies directly in BiH.



However, it is possible that under the guise of protecting
privacy, institutions may hide certain important information,
especially those that could harm politicians or public officials.
The European Court itself has held that it would be
detrimental to freedom of expression in the political
sphere if public figures could censor the press and public
debate in the name of their personal rights, stating that their
opinions on public matters are related to their personality
and thus constitute private data that cannot be disclosed
without consent.

Obstacles created to impede access to information of
public interest can discourage those working in the media or
related fields from pursuing such matters. As a result, they
may nho longer be able to play their vital role as “public
interest watchdogs” which can negatively affect their ability
to provide accurate and reliable information. Therefore, the
restrictions related to privacy prescribed in ZoSPI must not
be used as a mechanism to protect individuals or groups in a
way that disproportionately limits freedom of expression and
the public’'s right to know.

1.2. Special Interests

Access to information under ZoSPI can be restricted if
allowing access would cause serious harm to national
security and international relations, public order, ongoing
inspections, controls, and supervisions conducted by BiH
institutions, commercial and other economic interests, as
well as economic, monetary, and exchange rate policies and
environmental issues. These information will become publicly
available once the reasons for the restriction by the BiH
institution cease.



1.2.1. Safety, Order and Supervision

The new ZoSPI could lead to denying access, especially
to journalists, to information to protect the narrow interests
of individuals or groups.

In this sense, the concept of “national security” could
cause different interpretations, as certain government
representatives might use it to justify hiding significant
information from the public. Therefore, the concept of
“national security” for the purpose of limiting the right to
access information should be wused restrictively and
cautiously. Misusing it to protect information that could
reveal human rights violations, corruption in public
authorities, administrative errors, or information simply
inconvenient for government officials or public authorities
would be inappropriate.

Furthermore, any interference with individual freedoms
should have a legitimate aim, be in accordance with the law,
and be necessary in a democratic society. If restrictions of
access information due to alleged harm to national security
were interpreted too broadly in practice, it would certainly
leave room for abuse of authority, concealment of illegal or
unethical activities or decisions, and the political
instrumentaliation of this type of restriction to protect the
interests of ruling structures.

The concept of “international relations” in terms of
restricting access to information could also be interpreted
broadly, as the state has some discretion in deciding whether
disclosing certain information would harm international
relations. Regarding this information, public authorities
should disclose it in case of prevailing public interest, even if it



is related to international relations and despite the
confidentiality designation.

Also, as ZoSPI mentions confidentiality in restrictions, it is
crucial that public authorities only withhold information
when there are compelling reasons to classify data as
confidential; these reasons must be precisely defined by
regulation; their non-disclosure must be placed in the
context of the public interest; and they can only be applied as
long as the reasons for the restriction exist.

Exceptions related to restricting access to information
during inspections, controls, and supervisions conducted
by BiH institutions provide the possibility of limiting access
to certain documents to protect the proper conduct and
completion of public authorities’ activities in terms of
supervision, investigation, and control. This exception is
applicable in cases where publishing the information would
prevent the work of the authority conducting administrative
supervision, inspection supervision, or supervision of the
legality of work and acts. Examples include certain ongoing
tax audits, exams in schools and universities, labour
inspections, inspections conducted by social services, and
competent authorities for health and the environment.

1.2.2. Economic Interests and Environmental
Issues

Restrictions can also be imposed to protect commercial
and other economic interests, whether private or public, to
prevent harm to competitive or negotiating positions. This
includes trade secrets, strategies, and data used by public
authorities for collective contracting or tax purposes.
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However, these restrictions can easily enable
manipulations and hiding data from the public. Restricting
access to information by invoking the protection of
commercial and other economic interests can easily become
a means of shielding behind-the-scenes actions, corruption,
or directly hiding data that should be made public. A good
example of this in BiH can be the past concealment of
concession contracts or procurement contracts by citing
commercial interests.

Therefore, this restriction must be interpreted narrowly
and used only to prevent unjustified harm, not to prevent
public insight into information showing how public funds are
spent, how citizens can participate in public affairs, or
environmental protection. Citizens have the right to obtain
information such as whether favourable terms have been
contracted and whether they are in line with the public
interest. Many pieces of information that have not been
provided so far did not and could not represent confidential
commercial interests that should be protected.

Furthermore, restricting access to information related to
environmental issues can also be particularly problematic.
Restrictions related to the environment should enable public
authorities to implement effective practical policies in
environmental protection. In this sense, public authorities
could limit access to information about the location of
endangered animal or plant species /n order to protect them.
This also means that this restriction shoul/d not be used to
limit the rights of journalists, environmental protectors, or
other citizens to obtain environmental information.

Yet, in practice, this restriction can cause many
problems, as institutions might invoke it to protect the
interests of certain persons who actually endanger the
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environment. Therefore, it should be interpreted strictly in
accordance with the provisions of the Convention on Access
to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters, the practice of
the European Court and the UN bodies, as well as the laws
protecting the environment in BiH. It is essential that this, as
well as other grounds for denying access to information, be
interpreted restrictively, considering the public interest in
disclosing information and whether the requested
information relates to emissions into the environment.

1.3. Other Restrictions

BiH institutions will restrict access to information related
to the equality of parties in court proceedings and the
efficiency of the judiciary, procedures conducted by
competent authorities in preliminary criminal or
disciplinary proceedings while those proceedings are
ongoing, unless otherwise prescribed by special law, and if
disclosing the information would prevent the effective,
independent, and impartial execution of the decision or
sanction of BiH institutions.

These restrictions must protect the equality of parties
and the proper functioning of judicial institutions, so
documents that are not part of court proceedings cannot be
denied based on this restriction. In BiH practice, this
restriction should not apply to limiting access to certain court
decisions, which was the case with certain BiH courts in the
past.

BiH institutions can restrict access to information during
the preparation process if the disclosure would disrupt the
process. Also, information may be restricted if it constitutes a
tax secret or is protected by intellectual property rights.

14



This information will become available to the public once the
reasons for the restriction cease to exist. However, it should
be noted that institutions should not use the guise of
protecting intellectual property to hide official texts or
records, as these are not protected by copyright in BiH.

It remains to be seen whether institutions will indeed act
in accordance with standards and laws.

1.4. Large Number of Exceptions

The new Law expands the list of cases in which access to
information may be restricted, and the list of restrictions is
largely copied from the Council of Europe Convention on
Access to Official Documents. It is unclear why many of the
possible restrictions listed were merely copied from this
convention without apparently no deeper analysis. The
Explanatory Report to this convention states that the given
list of restrictions is indeed exhaustive. However, it also notes
that this should not prevent domestic legislators from
reducing the number of reasons for restriction or narrowly
formulate restrictions to provide broader access to official
documents. This is because respecting the spirit of the
convention means ensuring the widest possible access to
official documents, not hindering such access through the
incorrect application of restrictions.

Numerous civil society organizations have warned about
the large number of exceptions. The expansion of exceptions
without additional guarantees could hinder access to
information in BiH, as only independent bodies with a special
mandate can properly assess such an extensive and detailed
list of exceptions in order to ensure it does not negatively
impact practice. Hence, it is crucial to have a specialized body
that acts as a second-instance authority in appeal procedures



when the competent authority does not want to provide the
information, citing legal restrictions. This body would be
responsible for properly interpreting the restrictions in
specific, controversial, borderline, and similar cases in
accordance with international standards, protecting the
public interest, and the rights of individuals and groups.

However, according to ZoSPIl, there is no special
independent body as a second-instance authority, as the
Appeals Council, pursuant to ZoSPI, cannot be considered an
independent body in the same sense and capacity as
separate institutions that are directly accountable to the
legislative body and the public. More on this will be discussed
later.



2. APPEALS COUNCIL AND
INDEPENDENCE

The Appeals Council of the Council of Ministers of BiH is
a legal entity responsible for resolving appeals in the second
instance procedure. This Council acts as a second-instance
body in resolving appeals regarding the exercise of the right
to access information and the right to reuse documents.

The main issue related to this body is the significant
question of its independence. Namely, the Appeals Council
is an organ of the Council of Ministers of BiH, with the status
of a legal entity. It consists of three members appointed by
the Council of Ministers, on the proposal of the Minister of
Justice of BiH.

International standards are based on the principle that
the right to access information should be protected by
allowing appeals to be decided by an independent body.
Unlike other regular second-instance decisions in
administrative procedures, where the second-instance body
usually has no particular interest in the substance of the
decision, the context of access to information often involves
/ssues of political power, corruption, illegality, accountability,
and policy in general. Therefore, it is crucial that the second-
instance authority “be neutral, impartial, and independent
from key political power, especially the executive branch”
such as the government or administration.

The trend in Europe and globally is towards establishing
autonomous independent bodies that handle decisions on
appeals, investigate cases, monitor proactive information
disclosure, issue guidelines, and provide training.
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The BiH Ombudsmen, in their comments on the draft
Z0SPI, were of the opinion that the Appeals Council does not
meet the criterion of independence primarily because it is
appointed by the Council of Ministers of BiH. Also,
considering the workload (as concluded by the Ombudsmen
based on registered complaints at the Institution of Human
Rights Ombudsman of BiH), the efficiency of this legal
remedy is difficult to expect.

The European Union also holds the position that the
independence in handling appeals needs to be aligned with
international and European standards, and that in practice,
data protection and access to information rules are still
interpreted in a way that protects private, rather than public,
interests, while there is inconsistency in ensuring these rights
at all levels of government.

In short, the Appeals Council, in the context of ZoSPlI, is
certainly not a completely independent body since it is
formed by the Council of Ministers, and its members are also
appointed by the Council of Ministers. The Council of
Ministers, through the Ministry of Justice of BiH, also provides
the professional, administrative, and material-financial tasks
for the needs of the Appeals Council, as well as other
necessary organizational and technical conditions for the
work of the Appeals Council.

Additionally, the Appeals Council has general jurisdiction
over all appeals, as it handles appeals against first-instance
decisions of BiH administrative bodies. This kind of
jurisdiction does not allow for prioritizing cases concerning
access to information or for narrow specialization.



CONCLUSION

The extensive and broadly defined restrictions on the
right to access information defined in the ZoSPI may lead to a
lack of transparency in the work of institutions, which
consequently can limit public oversight of their activities and
decisions.

This lack of transparency can raise doubts about the
legality of public authorities’ work and further decrease
citizens’ trust in the government, which is already not at a
commendable level.

Additionally, the potential improper application of
exemptions may restrict freedom of expression and the right
of citizens to access information, which are key elements of a
democratic society. Restricting access to information by
incorrectly invoking a legal exemption can narrow the public
debate on relevant individuals, matters, and events and
prevent citizens from being informed about key issues of
public interest.

Moreover, restrictions on access to information that are
not based on regulations and international standards can
hinder the oversight and evaluation of the actions of BiH
institutions by independent bodies, civil society, and the
media. Lack of oversight can lead to insufficient
accountability of institutions and an increased risk of illegal or
unethical practices.

Also, restricting access to information during the
decision-making process can create opportunities for
information manipulation or concealment of irregularities or
shortcomings in the decision-making process.



Overly broad, inadequate, concealed, and malicious
interpretation of exemptions in practice can especially affect
journalists and the media, whose role in society is to stand as
a bulwark of democracy and protection of human rights. The
exclusion of the possibility of accessing timely information
can particularly complicate and, in some cases, prevent their
work. This is precisely why narrow and impartial
interpretation of exemptions is necessary, both by the first-
instance and appeals bodies.

In this regard, a particular issue in ZoSPI is the lack of
true independence of the Appeals Council. Future
amendments to this Law should prioritize the establishment
of a specialized body to handle appeals procedures. Such a
body would serve as a second-instance authority in situations
where competent institutions refuse to provide information
under the pretext of legal restrictions. Its role would be to
conduct a thorough analysis of regulations, taking into
account international standards and the practices of various
bodies, to ensure fair and transparent interpretation of legal
restrictions. This body would be crucial for protecting the
public interest and the rights of individuals and groups.
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