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(UN)JUSTIFIED DEMANDS TOWARDS WEB PORTALS FOR CONTENT REMOVAL 

Introduction 
Recently, there has been an increasing number of requests to remove content from web portals in Bosnia and Herzegovina. Such requests are most often submitted by politicians, entrepreneurs or prominent public figures, but there are also a few cases when requests were submitted by citizens themselves. The key arguments for the justification of such requests are the reputational damage caused to someone who is the subject of a journalistic story, the emergence of new circumstances in connection with the event that is the subject of a story, or the right to be forgotten.

Although there are situations when the request to remove certain content from the web portal is justified, this analysis aims to point out unjustified requests that threaten the right of journalists and the media to carry out their work without influence and pressure, as well as the right of the public to timely and complete information.

Key "Arguments" in Requests to Remove Content from the Web Portal

At the very beginning, it is important to emphasize that the cases that are the subject of this analysis do not refer to contents on web portals that are accidentally (by mistake) or intentionally incorrect, nor to the publication of misinformation for the purpose of discrediting individuals or groups. We are talking about requests related to content published on web portals, in which facts about certain events or processes are presented, and to which people who are the subject of such content object because the publication causes them harm.

Damage, that is reputational damage, is the most common reason why people from public life, as well as other objects of journalistic stories, turn to web portals with a request to remove content. Such requests are mainly related to stories about criminal acts, corruption, crime and other forms of deviations in society, and given the fact that "Google remembers", such stories remain online permanently. The people mentioned in them state that this type of content damages their reputation, because a simple Google search of their name shows the mentioned content as search results. These persons, therefore, do not dispute the truthfulness of the information presented in some content (for which they could use the mechanism of denial, as well as a lawsuit for defamation), but they consider such information to be harmful to them.

Another reason given to influence web portals to remove certain content is related to a change in circumstances compared to the time when a journalistic story was created. The applicants of such requests also do not dispute the truthfulness of the information presented in the media content, but state that new circumstances have arisen in the meantime that are more favorable to them than at the time when the story was published. In this case, it is most often about stories related to court processes in which either the journalist's story contributed to the filing of the indictment or the journalist or the media reported on it, and after the court process is over and the person is acquitted or has served the stipulated sentence, full removal of content related to the time before or during the court process is requested.
The third argument is that people who have been mentioned in a journalistic story have the right to be forgotten, that is, after a certain time they can request that their name cannot be found on a web portal.

These are, therefore, cases when the media publishes a story (most often an investigative story, but also a story that is a daily "coverage" of an event), and immediately or after a certain time receives a request from a certain person to remove that story because that person was mentioned in the story, which does not suit them for any reason. Even at first glance and without an in-depth analysis, one could say that such demands are baseless, because, following this logic, anyone who does not like a story could ask the media to remove it or not to publish it, which, of course, is  censorship. However, since the cases in question and the circumstances that are taken as arguments are specific, it is necessary to clarify why these circumstances and those arguments cannot be accepted by the editorial offices. Since the author of this analysis is not a lawyer, we do not discuss legal norms regarding this issue, but rather the deontological dimension of journalism as a social practice and the specific restrictions that would be imposed on the media in case of accepting such requests.

Journalism is not PR: Reputational Damage and Requests to Delete Content

Case 1: 06.12.2016. in 2008, the portal mojabanjaluka.info published a text entitled "Horror in Banja Luka. An Accordion Player Beat up His Fiancée"
. The first sentence of the text states: "Accordionist of the famous Banja Luka band "Ko to tamo peva" and future doctor Uroš Ritan (28) recently beat his now ex-fiancée J.R. (30)."

On 20.1. 2020, the person from the mentioned story sent an email to the mojabanjaluka.info portal and requested the removal of the text from the portal. The reason given was that the disputed text made it impossible for the mentioned person to advance in his career, making it impossible for him to be employed, with the attached document from the court stating that no proceedings are being conducted against him.

  The request was therefore sent after more than three years and the argument of reputational damage was used. What the person from the text could have used as a protection mechanism already at the moment when the disputed text was published is an instrument of denial if the information in the text was not true. If it is true, the reputational damage to the said person is caused by what happened, i.e. the act of violence itself, not the media coverage of it. The mentioned text indicates the presence of violence in society and in that context is of public interest. Although it is written quite sensationally (using terms such as "horror") and although the full identity of the suspect is stated, and by stating the relationship of the victim to him and her initials, her identity is partially revealed, so even though there are ethical dilemmas in the very content that could have been written much more professionally, its removal from the portal is not justified, considering that at the given moment the portal was following/covering daily events, and this was one of them. Also, this person is an adult, so the media had the right to state his full identity. The portal based the report on official, official sources (police, Clinical Center, Center for Social Work) and apart from the sensationalism in the title, there are no other omissions in the text itself.

When it comes to requests to withdraw content based on reputational damage, this case shows that if the content is true, that is, based on facts obtained from several official sources, and if it follows events of public importance, the public has the right to know what happened. In more than three years, no new circumstances have appeared that prove that the said event did not happen, nor does the actor of the story claim that, so it should be clear to him that the reputational damage was caused by his act, and not by the media coverage of it. The event happened in a public place, in front of witnesses, it was confirmed by official institutions and there is no reason for withdrawal of the text, considering that the media was guided by the practice of daily coverage of the event.

Generally speaking, reputational damage to the persons mentioned in the story occurs if the story is untrue, intentionally presents incorrect information or maliciously contextualizes it and thereby misleads the public regarding the person mentioned in the story. In this case, the damaged person has the right to use the mechanism of denials, defamation lawsuits, and requests to remove the content. This is especially important to note in the context of the huge number of no-name portals in Bosnia and Herzegovina, often launched with the sole purpose of discrediting certain individuals, groups and/or organizations through disinformation or a context that is incriminating and harmful, i.e. whose aim and purpose is character assassination: planned destruction of reputation. In that case, it is legitimate for the person who is the target of such portals to request the removal of harmful false content.

When it comes to true information, journalists have no reason to care about the reputation of the people involved in the story, especially when it comes to perpetrators of criminal acts. Since journalism is not PR and the public interest and fact-based content is their leading criteria, there is no reason for them to subsequently remove content upon request.
Requests for the Removal of Content after Completed Court Proceedings and/or Deletion from the Criminal Record or in the Case When the Court Proceedings Have Not Been Initiated

Case 2: On July 19, 2019, the portal Capital.ba transmitted the article of the portal Žurnal "They Equipped Federal Police Officers with Cocaine Money"
, which mentions the name of Adnan Harbinja as a person mentioned in police documents, and a person who was previously registered as a tax evader and reported due to money laundering.

Adnan Harbinja on 20.12. 2022 (that is, three and a half years after the publication of the text) requested removal of the text through his lawyer, stating that no indictment was brought against him, nor was a conviction pronounced.

In this case, it should be noted that the person mentioned in the text essentially should have contacted the Žurnal portal, since the Capital.ba portal transmitted their text. In this text too, there are ethical flaws, such as sensationalism, and the absence of the other side, that is, in the specific case of the aforementioned Adnan Harbinja. The text does not state whether the media made a legitimate effort to request a statement from him as well (as it did with the other person mentioned in the text, Gordan Memija). It seems that at the given moment the person making the request to Capital.ba was not contacted like the other party in the story (at least it is not mentioned in the story), so at that given moment he had the possibility of a denial or a lawsuit for defamation. However, three and a half years later, it is clear that no new circumstances have arisen that would prove the falsity of the allegations in the story. Since there was no conviction, no acquittal was passed, and the fact that no court proceedings were initiated in the meantime does not deny the allegations in the text regarding the person requesting the content to be removed. Although the Žurnal portal, which originally published the story, refers to documents without specifying from which institutions, as well as official statements from representatives of those institutions that would confirm the statements, which is ethically questionable, it is an insufficient basis for a request to remove the content, especially  since it is a topic that is of direct public interest. What the person mentioned in the article can request from the Google search engine is that these contents be removed from the search results related to his name on the basis of the right to be forgotten.

This is one of the examples when confirmations that no criminal charges are made against people mentioned in stories related to (mostly) criminal acts or confirmations that their names have been deleted from the criminal record are cited as the reason for removing content from the web portal. The argument that they are un-convicted people, according to court documents is used.

In case when a court verdict has been passed that is convicting, when the person has served the stipulated sentence and when his name is no longer in the criminal record, this does not mean that the verdict itself is deleted, that is, the act that was described in the media content, either when it happened, either during the court process itself, did happen. Removal from the records implies the deletion of the consequences of the committed act (in the form of a court verdict and pronounced sanction), not the act itself. Since the majority of media content of this type deals with the act and not the sanction, it is unfounded to ask for the removal of such content from the web portal.

In case where court proceedings are not initiated (such as the described case), it should be emphasized that the journalistic story is created at a given moment, on the basis of public interest and describes certain events based on the information and sources available at the given moment. If, at a given moment, the media, based on documents and evidence from official sources, can claim that there is a suspicion of a committed criminal act, that is enough to publish the story. The media cannot wait for the initiation, and especially not the end of the court proceedings, to report that there is a suspicion of a committed criminal act. If the media acted this way, investigative stories, which often lead to the initiation of court proceedings, would not exist at all. As already mentioned in the earlier analysis, "investigative journalism is not part of the investigative process, nor the court process about a committed criminal act, but an independent information and communication activity by which citizens/public are informed about issues and topics of public interest. Since this is so, there is no binding cause-and-effect relationship between the court decision to delete a person from the criminal record and the deletion of media content about the criminal act.

What, however, is the media's obligation is to "finish" the story after the court proceedings have ended, and at the request of the person who was suspected or accused, i.e. as stated in Article 16 of the Code for Print and Online Media: "In the event that a person who is was suspected or accused is  acquitted by a final court verdict in criminal proceedings, journalists and editors are obliged to publish such information at her request if they reported on criminal proceedings conducted against that person."
(Mis)use or Misunderstanding of the Concept of the Right to be Forgotten

Case 3: Portal srpskainfo 09.05.2020. published a text originally published on ATV under the title: "Arrested for Drugs: a Man from Banja Luka Whose Body Was Found Near Vrbas was Previously Known to the Police"
 The sister of the deceased requested the removal of the content because it was disturbing to the family. In this case, it is, in fact, an attempt to exercise the right to be forgotten after a person's death. Although the article is based on facts, the public interest on the basis of which the content was created is questionable here. The content itself satisfies public curiosity rather than public interest, although, as in the first case, there is public interest in reporting on (in this case) drug abuse. In this case, the family of the deceased can use the right to be forgotten due to the death of the person mentioned in the story, but for this they must contact the web browser, not the media in which the person is mentioned. Here too, as in case 2, after a certain period of time, a request can be submitted to Google for the removal of such information based on the right to be forgotten. However, even in that case, it will probably be difficult to get a positive answer, given that the accuracy, adequacy and relevance of the data are taken into account when determining the validity of the request. In this case, the data is correct.

Generally speaking, the right to be forgotten therefore implies the right of a person to have certain data about them deleted from the search results about them, that is, from internet browsers. Since it is not the subject of our analysis, in the context of the request to delete content from the browser, it is only important to note that the request to delete content based on the right to be forgotten is not submitted to web portals, but to the Google search engine.

One of the most significant cases that proves this, but also confirmed the right to be forgotten, was conducted before the Court of the European Union between the Spanish branch of Google and AEPD and Mario Costeja Gonzalez, who was in the media in 1998 as a person whose property was seized due to collection debt to the state. In 2009, he found such content by googling his name. He asked Google to remove the data due to lack of relevance, since more than ten years have passed since the event. After that, he sent a complaint to the Spanish supervisory body AEPD, in which he requested the removal of the article from both Google and the newspaper. The agency ordered Google to remove the link, but Google refused to do so. The newspaper did not have to remove the content.

In any case, the right to be forgotten does not apply to the media individually, and in this context, submitting a request to web portals to remove content based on the right to be forgotten is not founded.
Code for Press and Online Media BiH
 on Content Removal Requests

Article 16 of the Code for Press and Online Media explicitly states that "journalists and editors of online media are not obliged to remove earlier texts in which they reported on criminal proceedings, because reporting on criminal proceedings is always in the public interest.". This practically means that any such request is unjustified.

Other articles of the Code also clarify the context in which journalistic stories are created, which are often the subject of requests for removal from web portals, such as the relationship between public interest and privacy, as well as the presumption of innocence in journalistic reporting.

Thus, Article 1 states that "the interest of the public is always primary in comparison to the protection of politicians and public officials", which practically means two things: first, regardless of the fact that for persons involved in certain criminal acts, which is the public interest (which the Code defines as "procedure and/or information intended to help an individual in making personal opinions and decisions and the public in creating public opinion"), the right to privacy is not something that a journalist or media outlet must respect, given that the public interest implies that ALL facts need to be presented to the public, so that articles do not mislead individuals and the public. The Code states that "journalists will take care of the protection of privacy, personal and business data of natural and legal persons", but emphasizes that the test of public interest is crucial and if it is satisfied, it has priority. The same is stated in Article 15, which directly refers to the right to privacy, and which states that "journalists and editors shall avoid interfering in someone's private life, except when that interference is in the public interest." In this sense, especially politicians, public office holders and other actors who are paid by or who manage public funds, must have a higher threshold of tolerance for presenting their private information in the media, including on web portals. Here, however, it is important to emphasize that the Code distinguishes between public interest and public curiosity, and in this sense states that "public curiosity must not be a reason for publishing media content that violates someone's privacy", which obliges journalists and editors of web portals to careful assessment of what the real interest of the public is worth jeopardizing one's privacy in relation to the public's curiosity, which is simply a guarantee of clickability and profit.
Conclusion: When is a Request to Remove Content from a Web Portal Justified?

At the end of this short review of the practice and logic, that is, the argumentation, of the requests to remove content from the web portal, we can also ask the question: are there situations when the request to remove content is justified? The non-legal answer to this question is based on two key premises in journalistic reporting, namely the public interest and factual basis as the "last line of defense" in case of a request to remove content.

Public interest implies the right of the public to be objectively and comprehensively informed about issues that are important to them. The Code for the Press and Online Media of BiH in this regard in Article 1 states the following: "Public interest, in the meaning of this Code, is a procedure and/or information intended to help an individual in making personal opinions and decisions and the public in creating public opinion. Working in the interest of the public includes the efforts of print and online media to uncover criminal acts and/or misdemeanors, as well as preventing individuals and the public from being misled. Journalists have the right and obligation to report on all facts of public interest." In this sense, topics of public importance are a permanent category. Furthermore, unless a situation occurs that proves the factual groundlessness of the media content, there is no basis for a request for its removal. When it is determined that the content is inaccurate, untrue, the person who has been harmed by such content then has at his disposal denials, an appeal to the Press and Online Media Council and a defamation lawsuit, which may include a request to remove the content.

In particular, when it comes to the three listed arguments that are most often cited as a reason for requesting the removal of content from the web portal (reputational damage, failure to initiate or complete the legal process and the right to be forgotten), we could briefly say:

·  - In the case of reputational damage, when it is clear that the media content contains misinformation, false content or misleading context, and especially in the case of character assassination campaigns, there may be grounds for a request to remove the content;
· - In the case of court proceedings, when it happens that a person who was suspected or accused is acquitted by a final verdict, web portals are obliged to publish this information at his request if they previously reported on the procedure, i.e. to supplement or complete such a story, so that the public is fully informed, i.e. not misled. Article 16 of the Code for the Press and Online Media, which refers to the presumption of innocence, and which in a certain way guarantees a partial reduction of reputational damage, obliges to do so; 

· - In the case of the right to be forgotten, web portals have no obligation to accept this argument, and damaged persons should contact internet search engines, not individual portals, on the basis of the right to be forgotten.

And in this context, it is important to note once again that requests to remove content, especially when they come from political actors and other powerful people and when they are unfounded, can represent a form of pressure on the media and censorship.
(This analysis was done within the Safejournalists regional network project)
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